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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way.
National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act

(i) in the cases where one of the issues involved relates to place of supply as per Section
109(5) of CGST Act, 2017.

(ii) State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other
- ----- _than as mentioned in para- (A)(i) above_ in terms of Section 109(7) of CGST Act, 2017

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One

(iii) Lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
involved or the amount of fine, fee or penalty determined in the order appealed against,

. ·-· ,_subject to a maximum of Rs. Twenty-Five Thousand.
..

Appeal under Section 1 12( 1) of COST Act, 2017 to Appellate Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrar,

(B) Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110
of COST Rules, 2017, and shall be accompanied by a copy of the order appealed against

-- ··- within seven davs of filing FORM OST APL-05 online.
Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017
after paying

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned
(i) order, as is admitted/ accepted by-the appellant; and

(ii) A sum equal to twenty five per cent of the remainingamount of Tax in dispute,
in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising
from the said order, in relation to which the appeal has been filed.

The Central Goods & Service Tax (Ninth Removal of Difficulties) Order, 2019 dated
(ii) 03.12.2019 has provided that the appeal to tribunal can be made within three months

from the date of communication of Order or date on which the President or the State
-·-·-·· President, as the case may be, of theAppellate Tribunal enters office, whichever is later.
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(C) For elaborate, detailed and latest provisions relating to filing of appeal to the appellate
- authority, the appellant may refer to the tebsitewww.cbic.gov.in.
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F.No.GAPPL/ADC/2246/2023-Appeal

ORDER-IN-APPEAL

BRIEF FACTS OF THE CASE:

M/s. Astha Creation, 501, 5h Floor, Narnarayan Complex, Swastik
Society Cross Road, Ahmedabad, Gujarat, 380009 [hereinafter referred to as
"the appellant"] have filed an appeal dated 01-06-2023 against OIO
No.CGST/WT0701/KVS/01/2022-23 dated 29-03-2023 [hereinafter referred
to as "impugned order'] passed by the Superintendent, CGST & C.Ex., AR-I
Division-VII, Ahmedabad-NORTH [hereinafter referred to the "adjudicating
authority'']

2. Facts of the case in brief, are that the appellant is registered vide GSTIN
24AATFA7005L1Z9 is engaged in the business of supply of goods viz. cotton
Bed Sheets and Bed Covers falling under HSN 6304. During the course of
Audit, it was observed by the Department that the Appellant had failed to
make payment to their suppliers within 180 days as per the provisions of
Section 16(2)(d) of the CGST Act, 2017. Therefore, Input Tax availed on such
supplies was required to be reversed as per Section 16(2) (d) of the CGST Act,
2017. The ITC availed on such supply is Rs.7,66,780/- (Rs.3,83,390/- CGST
and Rs.3,83,390/- SGST). Therefore a Show Cause Notice was issued to the.
appellant as to why?

"(i) the GST amounting to Rs.7,66,780.00 (Rs.3,83,390.00. (CGST) +
Rs.3,83,390 (SGST) reversed vide GSTR -3B of October, 2021) ([Rupees Seven
Lakchs Sixty Six Thousand Seven Hundred Eighty only) should not be

. anded and recovered from them, under the provisions of Section 74 (1) of
ct read with theprovisions ofSection 20 ofthe IGSTAct;

· the GST amounting to Rs.7,66,780.00 (Rs.3,83,390.00 (CGST) +
.,83,390.00 (SGST), { Rupees Seven Laths Sixty Six Thousand Seven
dred Eighty only) already paid by them should not be appropriated as

; emanded (i) above.

(iii) interest at-the prescribed rates under the provisions ofSection' 50(1) of the
CGSTAct, 2017 along with arid the corresponding entry ofthe SGSTAct, 2017,
read with the provisions of Section 20 of the IGST Act, 2017 should not be
demanded and recoveredfrom them on tax demanded at Sr.No.(i) above.

(iv) penalty under the provisions of Section 74(1) of COST Act, 2017 read with
I

Section 122(2)(b) of CGST Act, 2017 along with the corresponding entry of
the SGST Act, 2017 read with the provisions of Section 20 of the IGST Act,
2017 should not be demanded and recovered from them on tax demanded at
Sr.No.(i) above."

3. The adjudicating authority passed the following order in the above
matter:

(a) "I confirm the demand of GST amounting to Rs. 7,66,78O/
(Rs.3,83,390.00 (CGT) + Rs.3,83,390 (SGST) (Rupees Seven Lakh Sixty
Six Thousand Seven Hundred Eighty only) under the provisions of
Section 74(1) of the CGST Act, 2017. An amount of Rs.7,66,780/
reversed vide GSTR 3 .B of October 2021 is appropriated towards this
liability.

(b) I drop the demand of interest under Section 50 (1) of the CGST Act,
2017.
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F.No.GAPPL/ADC/2246/2023-Appeal

(c) I impose penalty of Rs. 7,66,780/- (Rs.3,83,390.00 {CGST) +
Rs.3,83,390 (SGST) (Rupees Seven Lakch Sixty Six Thousand Seven
Hundred Eighty only) under Section 74(1) of CGSTAct, 2017 read with
Section 122 2) (b) of CGSTAct, 2017 along with corresponding entry of
Gujarat GT Act, 2017 and provisions of Section 20 of the IGST Act,
2017."

4. Being aggrieved with the above impugned order of the adjudicating
authority, the appellant filed the present appeal on the following grounds:

"At the outset the appellant denies all the findings in the impugned order as incorrect
and unsustainable on the following. grounds and each of the grounds below is
independent and withoutprejudice to one another.

A. Submission, dated 21.04.2022, made by appellant in response to Show Cause Notice,
dated 26.03.2022, has not been considered while passing the impugned order dated
29.03.2023.

A.1 In impugned 010 No. CGST/WT0701 /KVS/01 /2022-23, dated 29.03.2023, in
Para 9 (3), it is mentioned that notice has notfurnished any details of supplies, related
to reversal of ITC, the amount of value not paid, and the amount of input tax credit
availed ofproportionate to such amount not paid to the supplier, in Form. GSTR-2fo1· the
month immediately following the period ofone hundred and eighty daysfrom the date ofissue of invoice.

A.2 In response to above, appellant hereby submits that the above allegation marked by
the department in the impugned order, is travel beyond the Show cause notice, since the
said allegation related to non-furnishing ofdetails in GSTR-2 in not alleged anywhere in,a Ua ia, show cause notice.

rp° P,•° e
$ . %N It is a settled principle of law that the adjudicating authority cannot travel beyondS& :.j scope of show cause notice, following which the order is liable to set aside. Te

? ' _ me has been laid down in various cases time and again that Tribunal/Adjudicatinq%s, {a thority cannot go beyond the scope ofShow Cause Notice to record afinding and suets" ecording cannot be sustained.

A.4 The Bangalore bench of CESTAT in the case of Syndicate Bank Vs.
Commissioner ofCentral Excise {2022] 137 taxmann.com 302 (Bangalore - CESTAT) has
observed that "the Heard both the sides andperused the( records of the case. We find
that as contented by the learned counsel the impugned order travelled beyond the scope
of show-cause notice. Whereas the show-cause notice is issued for disallowance of
credit for contravening of the provisions ofRule 9 of CENVAT Credit Rules, 2004, the
learned commissionerproceeds to deny the credit on co-relation between input service
and output service. Therefore, the impugned order is not legally. sustainable".

A.5 In the case ofMls. Jeevan Diesels & Electricals Limited V.Commissioner of Central
Excise, Customs & Service Tax, Bengaluru- Ill'...: 2017 {2) TMI 58 - KARNA'TAKA HIGH
COURT, the High Court held that the Tribunal exceeded the scope of the appeal. Hence
the observations made by the Tribunal in their order cannot be sustained. The High
Court allowed the appeal of the appellant.

A. 6 Same has been laid down in various case laws, which are as under;
• GODREJ INDUSTRIES LTD. VERSUS COMMISSIONER OF C. EX., MUMBAI,2018ACR 35 Supreme Court

• Ashok Bhan and V.S. Sirpurkar, JU. No.- 3630-3631 of2002 with 3761- 3762, 763g
7646 of200 dated July 30th 2008
• 2014 (8) TMI579- CESTATNEWDELHI
• Other Citation: 2013 (30) S.TR. 356 (TH. - Del.)
• CCE v. Millipore India {P.) Ltd. [2011] 16 taxmann.com 363/[2012] 34 STT86 (Kar.) (para 6.1)
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F. No.GAPPL/ADC/2246/2023-Appea I

• Toyota Kirloskar Motor (P.) Ltd. v. CCE [CEA No. 47 of 2009, dated 28-3-
2011J (para 6.1)
• CCE & C v. Schott Glass India (P.} Ltd. [2009J 21 SIT 111 (Guj.) (para 7)
• Association ofLeasing & Financial Service Co. v. Union ofIndia [2010 7
taxmann.com 740/29 SIT 316 (SC) (para 7)
• Sudhesh Sharma v. CCE [201 OJ 24 SIT 149 (New Delhi- CESTAT} (para 7)
• CCE v. Ashok Singh Academy [2009J 23 SIT 181 (New Delhi- CESTAT}
(para 7)
• Consulting Engineering Service (India) (P.) Ltd. v. Asst. CIT {2017J 88
taxmann.com 762 (Delhi -Trb.) (Para 7) .

B.1 The whole allegation of the adjudicating authority, for imposing penalty under
Section 74(1) of CGST Act, 2017, read with Section 122(2) (b) of CGST Act, 2017, is on
the basis of non-furnishing of any details of supplies, related to reversal of ITC, the
amount of value not paid, and the amount of input tax credit availed ofproportionate to
such amount not paid to the supplier, in Form GSTR-2 for the month immediately
following the period of one hundred and eighty days from the date of issue of invoice.

B.2 In view of above, we hereby wish to submit that the allegation marked by the
department in the impugned O10, for imposing Penalty, is factually wrong and legally
not sustainable. Authority have made allegation for suppression offacts and evasion of
tax, although involved input tax credit has already been reversed, much before issuance
of show cause notice. Therefore, at the time of issuance of show cause notice, the
question of suppression of facts and evasion of tax does not arise.

B.3 Further, on the allegation of department for non-furnishing of any
details of supplies, in Form GSTR-2, we hereby wish to submit that firstly, the
facility of filing form GSTR-2 and GSTR-3 has been temporarily suspended for
the period of July 2017 to March 2018, vide Notification No. 57 /2017 - CT, dated
15.11.2017, and Notification No. 58/2017-CT, dated 15.11.2017, and shall be
subsequently notified in the Official Gazette.

However, government has not yet notified any timeline to file such returns i.e., GSTR-2
and GSTR-3, and therefore, both the said returns were suspended till
date. Presently, taxpayers are not required to file GSTR-2 and GSTR-3 for any
tax periods. Only GSTR-1 and GSTR-3B are now independent of GSTR-2 and
GSTR-3.
B. 4 Since, Form GSTR-? is suspended till date, and tax payer is not required
to file the same, the furnishing of details of supplies, related to reversal of ITC,
the amount of value not paid, and the amount of input tax credit availed of
proportionate to such amount not paid to the supplier, in Form GSTR-2 for the

. A. 7 Further, it is mentioned that the contention in Reply, dated 21.04.2022, submitted in
response to SCN, is not acceptable. However, as already mentioned in above paras, we
have made a detailed submission dated vide said letter, in response to Show Cause
Notice, along with the relevant case laws to the matter, along with the groundsfor non
applicability of allegation of suppression offacts. The allegation and observation raised
by the department in impugned order is factually incorrect, since adjudicating
authority has partially considered the submission made by the appellant.

A. 8 Therefore non-consideration of submission filed by the appellant before
passing an order led to impugned order liable to be dropped and legally not
sustainable.
B. The only ground, on which the whole allegation of imposing Penalty

,4$ !i;Jo nder section 74{1) of CGST Act, 2017, tis of non-furnishing of details of
~

,.,. ~'<-~ ~( ~ (o.
% %s plies in GSTR-2. However, currently GSTR-2 and GSTR-3 both are

$° %3l ·
#&, & pended since September 2017, and not required to be furnished bylz therefore requirement is deemed to be fulfilled by the
%, On this ground alone, the impugned order is liable to be set

i.,..,.o
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month immediately following the period of one hundred and eighty days
from the date of issue of invoice, is deemed to befulfilled.

B.5 Therefore, even though the said Form GSTR-2 is suspended, allegation
to impose penalty based on the said ground is legally not sustainable and
therefore, liable to be dropped.

C. During the course of GST Audit, Noticee has already made the reversal of
Input Tax Credit as alleged in the impugned Show Cause Notice, vide GSTR-GB,
filedfor the tax period October-2021.

C. l In the impugned show cause notice, it has been alleged that noticee
has failed to male the payment to its suppliers within 180 days, for the
supplies received during the GST era. Therefore, Input Tax Credit availed on
such supply was required to be reversed as per the provision of Second
Provision to Section 16(2) ibid, read withRule 37 ofCGSTRules, 2017.

C.2 In response to said contention ofdepartment, we hereby wish to submit that, during
the course of GSTAudit for the period July-2017 to March- 2019 only, GST Audit team
has marled the above-mentioned observation with respect to reversal of input tax credit
ofRs. 7,66,780/-(CGST ofRs.3,83,390/- and SGSTofRs. 3,83,390/-).

C. 3 On being agree with the observation of GST Audit team, noticee has
duly reversed the above-mentioned input tax credit, which is availed for
supplies, for whichpayment to suppliers has not been made within 180 days, in terms
of Rule 37 of CGST Rules, 2017.Rule 37 of CGST Rules, 201 7 is reproduced below:
37. Reversal of input tax credit in the case ofnon-payment ofconsideration.,ha,

, «"too ". JA registered person, who has availed of input tax credit on any inward supply ofs' os c ge!

s$$ " ds or services or both, but fails to pay to the supplier thereof, the value of such
ga iiy along with the taxpayable thereon, within the time limit specified in the second
f? ?2?@.--'@eviso to sub- section(2) of section 16, shat fumish the details of such supply, the,e, " $#&taunt of value not paid and the amount of input tax credit availed

» 6fproportionate to such amount not paid to the supplier in FORM GSTR-2for the monthf. immediately following the period of one hundred and eighty days from the date of the
issue of the invoice: Provided that the value of supplies made without consideration as
specified in Schedule I of the said Act shall be deemed to have been
paidfor the purposes ofthe secondproviso to sub-section (2) ofsection 16:

Provided further that the value of supplies on account of any amount added in
accordance with the provisions of clause (b} of sub-section (2) of section 15 shall be
deemed to have been paid for the purposes of the second proviso to sub-section (2) ofsection 16.

(2) The amount of input tax credit referred to in sub-rule {l) shall be added to the output
tax liability of the registered person for the month in which the details are furnished.
(3) The registered person shall be liable to pay interest at the rate notified under sub
section (1) of section 50for the period startingfrom the date of availing credit on such
supplies till the date when the amount added to the output tax liability, as mentioned in
sub-rule (2), is paid.
(4) The time limit specified in sub-section (4) ofsection 16 shall not apply to a claimfor
re-availing ofany credit, in accordance with the provisions of the Act or the provisions of
this Chapter that had been reversed earlier.

C.4 In reference to above provision, noticee has reversed the said amount of input ta
credit, as referred to in sub-rule (1) ofRule 37 ibid. The said reversal of input tax credit
ofRs. 7,66,780/- (CGST ofRs. 3,83,390/- and SGST ofRs. 3,83,390/-), has been done
through GSTR-3B filed for the tax period October-2021, and reversed the said credit
through debiting the Electronic Credit Ledger, in the said month, much before issuance
ofshow cause notice.

C.5 'Therefore since the payment on account of reversal of input tax credit
of Rs. 7,66,780/- (CGST of Rs. 3,83,390/- and SGST of Rs. 3,83,390/-), has already

5
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been made by the noticee, the said reversal should be duly appropriated to
the amount of demand proposed by the department, in the impugned
notice, and hence demand is liable to be dropped. Invocation of Section 74
of the OST for levy and recovery of penalty is non-est and unwarranted in the
present case in the eyes of law.

Show Cause Notice, dated 26.03.2022 is wrongly issued under Section 74(1) of
CGST Act, 2017 upon noticee demanding penalty, as there is no element of
suppression of facts and evasion of tax is involved, in the present case, in
terms of Section 74(1) ibid.

D.1 The present show cause notice is issued under Section 74(1) of the COST act, 2017,
Gujarat goods and service Tax Act, 2017 trade with section 20 JOST act, 2017 to recover
Tax, which is already been paid, Interest under section 50(1) of the COST Act and
Penalty under section 74(1) ofthe COSTAct.

D.2 Adjudicating authority has appropriated tax and dropped the demand of interest.
However, department has alleged that the noticee had failed to make payment to its
supplier as per the provisions ofSection 16(2)(d) of the COSTAct, 2017 (Taxpayerfailed
to make the payment to its suppliers within 180 days}, and also Jailed to furnish the
details ofsaid supplies in Form GSTR-2, and therefore, con.firmed the demand ofpenalty
u/s 74(1)ofCGSTAct, 2017.

D.3 In the impugned order, department has placed reliance that noticee has wrongly
anavi lo. wailed ITC in terms of the 2d Proviso to Section 16(2) of the Act. It further appears that

/,6,,s". have not reversed the wrongly availed ITC within the prescribed due dates since
".°° •.s$j < have not made payments towards the value of supply along with tax to their
j tiers within 180 days. I therefore appears that there is a case of suppression of
"g .' wth intent to wrongly aval ITC. Further, notcee has also not furnished the details_.so aid supplies in For GSTR-2, and therefore, confirmed the demand ofpenalty u/s

4(1) ofCOSTAct, 2017.

D.4 In response to above observation, it is submitted that the demand and penalty
under section 74(1) is liable to be set aside, as statutory provision ofpenalty of Section
74(1) has been overlooked by the departmental authorities, before issuance of Show
Cause Notice .

D.5 As mentioned above, to apply the provision of Section 74(1) ibid, there should be a
case which involves all two elements, i.e. willful misstatement or suppression offacts,
along with intention to evade tax. If both the elements exist in any case, then
department can proceed to issue notice under section 74(1) ibid.

D. 6 In the present case, it is submitted that noticee has already reversed the input tax
credit availed on supplies, for which payment to the suppliers not made within 180
days. Further, once the payment has been made to thesupplies by the recipient, then the
recipient shall be duly entitled to re-avail the credit of input tax on payment made by
him of the amount towards thevalue of supply of goods or services or both along with
tax payable thereon, in terms of Third Proviso to section 16(2) of COST Act, 2017, read
with Rule 37(4) ofCGSTRules, 2017.

Third Proviso to Section 16(2) of COST Act, 2017, is produced below for ease of
reference:
"Provided also that the recipient shall be entitled to avail of the credit of input tax on
payment made by him ofthe amount towards the value ofsupply ofgoods or services or
both along with tax payable thereon." Rule 37(4) of COST Rules, 2017, is produced
below for ease of reference: (4) The time limit specified in sub-section (4) of section 16
shall not apply to a claimfor re-availing ofany credit, in accordance with the provisions
ofthe Act or the provisions ofthis Chapter that had been reversed earlier.

D. 7 Therefore, since the noticee has already reversed the credit, and duly eligible to re
avail the said credit, once the payment is made to the supplier, as mentioned in above
paras, there could not be the mens rea intention, of the noticee at all, to evade the tax.
Intact the said credit is although eligible credit in terms of Section 16(2) of COST Act,
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2017, and all the conditions ofsaicl section has been duly complied with by the noticee.
Therefore, the whole action of the noticee could be the "Revenue Neutral" i.e., Reversal of
credit and Re-availment of said credit, and therefore the contention of department with
respect to intention to evade tax by the noticee, is not legally sustainable in the present
case.

D. 8 Since the element of "intention to evade tax" does not exist in the instant case,
henceforth the levy ofPenalty under section 74(1) of CGST Act, 2017, is erroneous and
deserves to be set aside. Noticee has duly reversed the input tax. credit on the invoices,
for supply on which noticee has made the payment after 180 clays to their suppliers, in
the aforesaid GSTR-3B, and reversed the said credit by debiting Electronic Credit
Ledger, on 20.11.2021, ie., discharged during the course of GST Audit only, and also
before the issuance ofFinal Audit Report and Show Cause Notice. The said facts were
also accepted by the department in the impugned order. Further, noticee is also duly
eligible to re-claim the said reversed credit, once the payment to the suppliers has been
made, in terms ofThird Proviso to Section 16(2) ofCGSTAct, 2017, read with Rule 37 of
CGST Rules, 2017. Therefore, the allegation ofdepartment with regards to suppression
offacts with intent to evade tax, is factually wrong and legally not sustainable in the
present case.

D. 9 It is submitted that appellant has duly reversed the said credit by declaring
complete taxable value in GSTR-3B fr the period October-2021, and the same is not
even disputed by the department as the demand raised in ·the show cause notice sync
with the figures reversal or payment made by the noticee. Hence the impugned show
cause notice is liable to be quashed and demand is liable to be dropped.

a1d lo, . Penalty is not imposable under Secttor 74(1) of CGST Act, 2017, tn tle
r3'«es"f"«" sent case, as noticee is bonafde and has no intention to evade ta.6$, . e
g$ ? he department has imposed a penalty under section 74(1) of the COST Act, 2017,
f# {d?es ej} with section 74 of Gujarat GsT act and senton 20 or IGsr At, for delay
5, • ~gs rsal of input tax credit in terms ofprovision of Rule 37 of CGST Rules, 2017, ande 2 0 ;

"o v° i n-compliance ofvarious provisions under GSTAct. The department has refrainedfrom
m1posing a separate penalty under section 122(2) (b) of COST Act, 2017, as already
penalty under section 74(1) of the OST act is imposed upon noticee.

E.2 At the cost of repetition, Section 74(1) ibid is extracted herein below: 
"SECTION 74. Determination of tax not paid or short paid or erroneously refunded or
input tax credit wrongly availed or utilized by reason of fraud or any wilful
misstatement or suppression offacts. -( 1 ) Where it appears to the proper officer that
any tax has not been paid or short paid or erroneously refunded or where input tax
credit has been wrongly availed or utilised by reason of fraud, or any wilful
misstatement or suppression offacts to evade tax, he shall serve notice on the person
chargeable with tax which has not been so paid or which has been so short paid or to
whom the refund has erroneously been made, or who has wrongly availed or utilised
input tax credit, requiring him to show cause as to why he should not pay the amount
specified in the notice along with interest payable thereon under section 50 and a
penalty equivalent to the tax specified in the notice. "

E. 3 At the outset, it submitted that penalty is not imposable as demand is not
sustainable, in the present case, since appellant is duly eligible to avail re-credit of
reversed ITC, once the payment of consideration is made to the suppliers.

E. 4 Further, in any case, demand is revenue neutral,.in the present case, as mentioned
in Para D. 7 above. Fwthe,~ noticee does not have any intention
to avail undue benefit or to evade the tax, by availing the credit. Infact noticee as duly
reversed the said input tax credit, as and when query raised by the OST Audit team,
and the said credit is duly eligible to be re-availed by the noticee once the payment to
the suppliers has been made by the noticee. Further, the said credit is reversed before
the issuance ofFinal Audit Report and Show Cause Notice. Thus, considering the said
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facts, penalty is not impossible in the instant case, in terms ofSection 74(1) of COSTAct,
2017, without involving element ofintention to evade tax.

E.5 Without prejudice to above, noticee hereby also submit that for imposing penalty
under Section 74 of the Act, there should be an intention to evade payment of tax, and
wrong availment of any refund, or suppression or concealment of material facts. The
Noticee have provided all the details as and when desired by the GSTAudit team, and
the Noticee at no point of time had the intention to evade any tax. Further, the noticee
have clearly stated that there is no suppression in the present case and also that there
is contravention ofthe provisions of the Act, with an intent to evade payment of tax, and
crave leave to rely on the submissions made herein above to that effect.

E. 6 The Noticee inter alia place reliance upon the following decisions to submit the
information is available on record, no suppression can be alleged on the assessee.

(a) Suvilcram Plastex Pvt. Ltd. v. CCE, Bangalore - IL 2008 (225) ELT282T)
(b) Rallis India Ltd. • CCE, Surat 2006 (201) ELT 429 (T)
(c) Patton Ltd. v. CCE, Kollcata - V 2006 (206) ELT 496 (T)
(d) CCE, Tirupati v. Satguru Engineering & Consultants Pvt. Ltd. 2006
(203) ELT 492 (T)
(e) Indian Hume Pipes Co. Ltd. v. CCE, Coimbatore 2004 (163) ELT273 T)

E. 7 It is further submitted that penalty under Section 74 of the Act can be imposed only
if the taxpayer suppresses any informationfrom the Department with mens rea to evade
tax. However, the Noticee have not suppressed any fact with an intention to evade

r~:,~ur114~1:i' ~ment of tax. The case of the noticee is Revenue Neutral, and therefore, imposing
6$$ jgi alty under Section 74 of the Act is not sustainable in the present case. Reliance is
[Se "ged on the judgment of the Hon'ble Supreme Court in the case ofAkbar Badruddin
~~ •· ·· .,. - jfi~'.. ,ani v. Collector of Customs reported at 1990 (047) ELT O 1 61 SC, wherein the
",, ¢ o I,, °.on'ble Supreme Court has held asfollows: 

"o ,o"° /
* ../i•we refer in this connection the decision in Mercie Spares v. Collector of Central Excise &

ustoms, New Delhi, [ 1983] ELT 1261;Shama Engine Valves Ltd. Bombay v. Collector of
Customs, Bombay, [ 1984} 18 ELT 533 and Madhusudan Gordhandas & Co. v. Collector
of Customs, Bombay, [ 19877 29 ELT 904 wherein it has been held that in imposing
penalty the requisite mens rea has to be established. It has also been observed in
Hindustan Steel Ltd. v. State ofOrissa, [1970]1 SCR 753 by this Court that:

The discretion to impose a penalty must be exercised judicially. A penalty will ordinarily
be imposed in cases where the party acts deliberately in defiance of law, or is guilty of
contumacious or dishonest conduct, or acts in conscious disregard of its obligation; but
not, in cases where there is a technical or venial breach of the provisions of the Act or
where the breach flowsfrom a bona fide belief that the offender is not liable to act in the
mannerprescribed by the statute."

E.8 In this regard, the noticee has further placed reliance on the decision of the Hon'ble
Supreme Court in the case of Pahwa Chemicals Vs. CCE - 2005 (189) ELT 257 (SC)
wherein The Hon'ble Supreme Court held that merefailure to declare does not amount to
mis-declaration or will-full suppression. There must be some positive act on part ofparty
to establish either will-full mis- declaration or will-full suppression, with intent to evade
tax. When all the facts ere within knowledge ofdepartment and all the statutory returns
were being regularly filed, there is no question of will-full mis-declaration or will-full
suppression.

E. 9 Therefore, based on the above submission, we hereby submit that noticee is
bonafide and has no intention to evade tax, and therefore the penalty, in the present
case, is not impossible under section 74 ibid, on account ofwrong availment of credit by
reason of fraud or any willful-misstatement or suppression of facts. For . imposing
penalty under Section 74 ibid, requisite mens rea has to be established, which is absent
in the present case. Therefore, on the basis of above ground of submission, demand
proposed in the impugned notice is liable to be dropped.
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E. l O Without prejudice to above submission, in any case, the department can invoice the
demand and can serve notice, in terms of section 73(1) of CGST Act, 2017, reproduced
belowfor your reference:

"Section 73. Detennination of tax not paid or short paid or erroneously refunded or input
tax credit wrongly availed or utilized for any reason other than fraud or any willful
misstatement or suppression offacts.-
(1) Where it appears to the proper officer that any tax has not beenpaid or short paid or
erroneously refunded, or where input tax credit has been wrongly availed or utilisedfor
any reason, other than the reason offraud or any wilful-misstatement or suppression of
facts to evade tax, he shall serve notice on the person chargeable with tax which has not
been so paid or which has been so short paid or to whom the refund has erroneously
been made, or who has .wrongly availed or utilized input tax credit, requiring him to
show cause as to why he should not pay the amourit specified in the notice along with
interest payable thereon under section 50 and I penalty le viable under the provisions of
this Act or the rules made thereunder."

E. 11 However, even though, department proceeds with Section 73(1) ibid, penalty is not
impossible in the present case, in terms of Section 73(5) ibid, since noticee has already
reversed the disputed input tax credit, before issuance of show cause noticee. For the
reference, Section 73(5) ofCGSTAct, 2017 is reproduced belowfor ease ofreference:

(5) The person chargeable with tax may, before service of notice under sub-section (1) or,;:;;--n. as the case may be, the statement under sub-section (3), pay the amount of tax along,,0co»,", with interest payable thereon under section 50 on the basis of his own ascertainment of
6$%$ , uch tax or the tax as ascertained by the proper officer and inform the proper officer inp,' E. o .-
8 $e rting ofsuchpayment.

? •.4 s,'.12 In view of the above submission, since demand is not sustainable in present case,
• s° penalty is also not impossible at all. Therefore, the whole case of the department

# imposing Penalty under Section 74 1 ibid, is liable to be dropped, and the impugned
order is liable to be set aside. Demand confirmed in the impugned order is not
justifiable."

Further the appellant has prayed to set aside the impugned order and drop the
demand of penalty of Rs.7,66,780/- under Section74(1) of the CGST Act, 2017
read with Section 122(2)(b) of the CGST Act, 2017.

PERSONAL HEARING:

5. Personal hearing in the matter was held on 29.08.2023 virtually,
Ms.Madhu Jain, Advocate, appeared on behalf of the Appellant in the present
appeal. During the Personal Hearing she submitted that the credit availed on
invoices against which the appellant has failed to make payment within six
months (180 days), they have already reversed the credit. Since the GSTR-2 &
3 is suspended till date, it's not possible to submit these details to the
department. However, they have reversed the said credit before issue of SCN,
and the credit have never been utilized, no penally under section 74 can be
imposed as there is no suppression of any fact on their part. She further
reiterated the written submissions· and requested to drop the penally imposed
under Section 74 and 122 of the GST Act, 2017.

DISCUSSIONS AND FINDINGS:

6. I have gone through the facts of the case, available documents on
record and written submissions made by the 'appellant'. I find that the
main issue to be decided in the instant case is :

9
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(i) whether the impugned refund order passed by the Adjudicating.
Authority is legal & proper and is in conformity with Section 74 of the
CGST Act, 2017 or not;
(ii) whether the penalty imposed under Section 74(1) of the CGST Act,
2017 read with Section 122(2(b) of the CGST Act, 2017 read with the
corresponding Sections of the Gujarat GST Act, 2017 read with Section
20 of the IGST Rules, 2017 or not.

6.1 At the foremost, I observed that in the instant case the "impugned order"
is of dated 29-03-2023 and the present appeal is filed online on 1-06-2023. As
per Section 107(1) of the CGST Act, 2017, the appeal is required to be filed
within three months time limit. Therefore, I find that the present appeals are
filed within normal period prescribed under Section 107(1) of the CGST Act,
2017. Accordingly, I am proceeding to decide the case.

6.2 I find that the present appeal is filed to set aside the penalty imposed
vide the impugned order on the grounds that the appellant have provided all
the details as and when desired by the GST Audit team, and at no point of
time there is any suppression in the present case, also there is no
contravention of the provisions of the Act, with an intent to evade payment of
tax.

6.3 In this regard, I find that the issue involved in the present appeal is non
reversal of Input Tax Credit in respect of suppliers to whom the Appellant had

ai so failed to make payment as per the provisions of Section 16(2)(d) of the
f,¢ «ca 'gs" , GSTAct,2017 i.e. they have failed in making payment to it suppliers within
A2. ; O days, thereby the Input Tax Credit availed on such supply amounting tolie; 3.• .7,66,78/- (Rs.3,83,390/- CGST + Rs.3,83,390/- GGST )as required to be%,, " #%versed as per Section 16(2)(d) of the CGST Act, 2017, has not been done by
'so ·o
; the appellant. However, the same has been reversed on being pointed out by

the Audit.

6.4 I find that most of the ITC pertains to the period 2017-18. The Appellant
reversed the said Credit vide GSTR-3B for the month October-2021 which was
filed on 20-11-2021, as pointed out by the Audit during the audit conducted
from 18-102021 to 10-11-2021 as per the provisions of Rule 37 of the CGST
Act, 2017 which reads as under:
Rule 37. Reversal of input tax credit in the case of non-payment
of consideration.
1[(1) A registered person, who has availed ofinput tax credit on any inward supply
of goods or services or both, other than the supplies on which tax is payable on
reverse charge basis, but fails to pay to the supplier thereof, the amount towards
the value of such supply 3[whether wholly or partly,] along with the tax payable
thereon, within the time limit specified in the second proviso to sub-section(2)
of section 16, shall pay 4[or reverse] an amount equal to the input tax credit
availed in respect of such supply °[, proportionate to the amount not paid to the
supplier,] along with interest payable thereon under section 50, while furnishing
the return in FORI GSTR-3B for the tax period immediately following the period
ofone hundred and eighty days from the date ofthe issue ofthe invoice:

Provided that the value of supplies made without consideration as specified in
Schedule I ofthe said Act shall be deemed to have beenpaidfor the purposes ofthe
second proviso to sub-section (2) of section 16:
Provided further that the value of supplies on account of any amount added
in accordance with theprovisions ofclause (b) ofsub-section (2) of section 15 shall
be deemed to have been paid for the purposes of the second proviso to sub-section
(2) of section 16.
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(2) Where the said registered person subsequently males the payment of the
amount towards the value of such supply along with tax payable thereon to the
supplier thereof, he shall be entitled to re-avail the input tax credit referred to in
sub-rule (1).)
6.5 From the above provisions, I find that a registered person, who has
availed of Input Tax credit on any inward supply of goods or services or both,
but fails to pay to the supplier thereof, the value of such supply along with the
tax payable thereon, within the time limit specified in the second proviso to
sub-section (2) of Section 16, shall furnish the details of such supply, the
amount of value not paid and the amount of input tax credit availed of
proportionate to such amount not paid to the supplier in form GSTR-2 for the
month immediately following the period of one hundred and eighty days from
the date of the issue of the invoice.

6.6 I find that the appellant has neither furnished the details with the
Department at any point of time that they have not made payment to their
suppliers even after lapse of 180 days, nor reversed. the same through GSTR
3B Return till the audit of their unit was undertaken. Though GSTR-2 is
suspended, and the same was within the knowledge the appellant, does not
mean that the credit availed by the appellant which subsequently becomes not
available to them due to the failure of statutory requirements, cannot be
reversed by their own. Unless the fact that they have not made payment to
their suppliers is declared by the appellant, the department would not come to
know about the same. The appellant has availed the credit but when

,a'oo, subsequently due to non compliance of the statutory provisions, it becomes$3 s «a "
o ',', n-available to them, therefore, it becomes the responsibility of the appellant to

Ev %i verse the same, in the present system of self assessment regime as envisaged
# %% 3i1 the following Section of the GST Act.( 's '

" 2% ·1s"" • Section 59. Se f-assessment. ,..
6. 7 Every registered person shall self-assess the taxes payable under this Act
and furnish a return for each tax period as specified under section 39".

6.8 Further burden of proof to claim such credit, lies with the Appellant as per
the provisions of Section 155 of the CGST Act, 2017 which reads as under:

"Section 155. Burden ofproof.-
Where any person claims that he is eligible for input tax credit under this Act, the
burden ofproving such claim shall lie on such person."

6.9 I find that the appellant has failed to self assess the tax liability to be
reversed and not produced at any time the documents to prove that the said
input Tax Credit was eligible to them even after lapse of 180 days of non
payment to their suppliers. Thus the appellant has contravened the provisions
of the Act, ibid.

6.10 Further, I find that the period of dispute is mainly of 2017-18 and the
audit was conducted during 18-10-2021 to 10-11-2021 i.e. even after lapse of
more than three years, the appellant has not brought on record whether the
payment has been made to the suppliers subsequently during the period after
lapse of 180 days. The appellant has merely claimed that the demand is
revenue neutral, that they have reversed the credit so availed, however the said
credit is duly eligible to be re-availed by them once the payment to the
suppliers has been made. This implies that they have not taken pain even to
substantiate that the credit though availed but not reversed due to failure to
pay the amount to its suppliers, has become re-available to them on so and so
date.

11
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6.11 The appellant has taken plea that though the said Form GSTR-2 is
suspended, allegation to impose penalty based on the said ground is legally not
sustainable and therefore, liable to be dropped. However, as discussed supra, I
find gross negligence on part of the Appellant, therefore I do not agree with the
contention of the appellant. Further, the citations quoted by the appellant
regarding penalty are not applicable in the present case.

6.12 As per provisions ibid, I am of the view that the appellant should have
reversed the ITC, immediately in the succeeding month when the period of 180
days was over. The appellant has neither brought to the knowledge of the
Department that they have not made payment to their suppliers within 180
days as required in the provisions ibid, nor reversed the credit so availed on
their own which is gross negligence on their part and suppression of the vital
facts, leading to the wrong availment of Input Tax Credit beyond the stipulated
period of 180 days, Therefore, I am inclined to uphold the penalty imposed by
the adjudicating authority.

7. In view of the foregoing facts & discussion, I do not find any infirmity in
the impugned order and the impugned order passed by the adjudicating
authority is legal and proper and as per the provisions of law to the
above extent. Accordingly, I reject the present appeal of the "Appellant ".

8. sf@aaf rr af Rt?sf mar Rzru 57taat far sare
8. The appeal filed by the appellant stands disposed of in above terms.

e,"" \ ~ • ~ ,_!l>)-i----7?A-.t4sa°
ADEsH koklAR JAIN)

JOINT COMMISSIONER(APPEALS)
CGST & C.EX., AHMEDABAD.
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